THE EVOLUTION OF
MEDICAL MALPRACTICE
The move from reactive to proactive management
of medical negligence.

MANAGEMENT OF
RISK FOR THE INDIVIDUAL
PRACTITIONER
INFORMED CONSENT
Informed Consent should not be considered to be only an administrative process often
outsourced to receptionists.
It should be viewed instead as the agreement between the practitioner and the patient as
to the treatment which is to be provided and the risks associated therewith.

RISK

IS ANYTHING THAT CAN RESULT
IN AN UNEXPECTED OUTCOME
OR LOSS.
Risk can be found in just about every industry.
While all risks cannot be avoided. We can manage
and mitigate risk better.
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Practitioners fail to acknowledge the benefits when true
informed consent is obtained, and healthcare practitioners
should tailor consent to each patient and condition. A
patient needs to be truly informed and understand
the procedure or treatment. Informed consent
should be documented as part of the patient
health record and a copy of the consent must
be provided to the patient.
Practitioners should review consent forms
annually. Informed consent assists us to
defend claims on behalf of the Insured
arising out of the materialization of the
risk inherent to a procedure. The absence
of informed consent places us and the
Insured on the backfoot in respect of
defending claims.
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EFFECTIVE COMMUNICATION

RECORD-KEEPING
More than just a regulatory requirement.
Practitioners should be mindful of POPIA
and ensure records are securely recorded
and stored.
Whilst it may not always be possible –medical
records need to be updated immediately and
should include clinical findings, decisions,
actions, and information passed onto the
patient, medication prescribed, and further
treatment plans.
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Records maintained should include notes,
test results, x-rays, Informed consent, and
records of surgery.
A tip for practitioners is never to alter the
notes if a mistake was made in the entry,
instead, correct it by creating a new entry.
Use a good pen and double-check entries.
Ensure that the notes are as accurate,
comprehensive, and legible as possible.
The safety and preservation of records
cannot be underestimated.

Communication is essential - 35% of
all medical malpractice claims involve
communication failure. Communication
does not only apply to patient
communication - but to all involved in the
care of a patient.

Recommendations to mitigate against
complaints can include using terminology
the patient and family can understand
considering the patient’s literacy level.
If there is a language barrier request
assistance.

Nursing staff in hospitals have often raised
concerns that often no clear instructions
have been given in respect of patient care
and medication.

Practitioners can utilize the teach-back
method when providing instructions and
information and after consultation ask the
patient and family if there are any questions
or concerns. Medical records should reflect
all aspects of patient interactions.

It has also been noted that poor communication between referring Practitioners
often leads to a breakdown in continuity
and poor coordination of care, which may
lead to a delay in diagnosis and treatment.
Practitioners should provide clear written
instructions including medical records
(with patients’ consent).
Communication
is
the
cornerstone
of
the
doctor-patient
relationship.
Communication with patients should
include careful listening, sincere empathy,
and an expression of understanding.
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MANAGING SEXUAL
MISCONDUCT
Sexual Misconduct is a clear breach of medical
standards. A practitioner can be accused and
prosecuted by social media without being
found guilty in a formal forum, this can
cause irreparable reputational damage to a
practitioner or hospital.
Practitioners may apply the following to the
prevent and mitigate potential complaints:
Ensure and provide privacy to the patient to
undress for examinations and only as required,
A chaperone may be present during intimate
examinations and would be beneficial to both
patient and practitioner, the presence of a
chaperone must always be noted in medical
records. The practitioner should explain the
examination and reasons for examination to the
patient and allow time to answer any questions.
Respect for the patient should be always
maintained.
If a practitioner notes any suggestive behaviour, it
is important to address this immediately and involve
another practitioner or hospital management if needed.
The practitioner may choose to discontinue the patientpractitioner relationship.
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TELEHEALTH
Telemedicine guidelines are issued by the HPCSA
/ AHPCSA and SACCSP – however many
practitioners deviate from the guidelines.
Caution should be taken that whilst telehealth
was a necessity during the pandemic it cannot
replace face-to-face consultations.
Should be in the best interest of the patient,
the Insured needs to advise the patient
accordingly
and
propose
face-to-face
consultation or advise that the patient seeks
alternative assistance or immediate help and
support.
Practitioners should be aware of limitations
such inability to perform physical examinations,
technical difficulties, privacy, and security risks.
Practitioners need to ensure that the same
principle of informed consent is maintained. In case
of technology failure, a contingency plan needs to be
in place for any disruptions, especially in South Africa
with ongoing load-shedding woes.
Ensure that a secure platform is used for consultations.
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MANAGEMENT OF RISK FOR
HEALTHCARE INSTITUTIONS
PROACTIVE RISK MONITORING
One needs to understand what constitutes an incident.
Incident reporting should not just be an insurance requirement, incident reports should be
used to identify the root cause of all adverse events and should be categorized. Reporting
does not reduce the number of incidents unless used to implement risk mitigation and
reduction in the reoccurrence of similar events.
Senior leadership should use incident reports as a valuable tool to implement and manage
risk including but not limited to:

Knowing is not enough;
we must apply.
Willing is not enough:
we must do.





Patient Experience – reasons and cause of patient complaints
Peer Review – protects patients, clinicians, and the organisation
Medical Record Reviews

JOHANN WOLFGANG VON GOETHE
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CYBER AND DATA BREACH

EMPLOYEE EDUCATION

South Africa is not immune – in June 2020
Life Health Care Groups hospitals were
subjected to a cyberattack that forced
them to shut down systems.

It is often heard that most complaints lie
in patient engagement. Hospitals need
to invest in training for all staff from the
administration to nursing staff and cleaning
staff.

As with any other institution, healthcare
systems can be compromised and may face
patient records being leaked, distributed
denial of service attacks that may disrupt
the facility’s ability to provide patient care.
Healthcare institutions need to implement
the following:
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With the ever-evolving trends, it is essential
for ongoing training to be provided. The
knowledge and skills of employees need to
be regularly measured and monitored.

The benefit of continual training include:





Improving the overall performance of
all employees
Assisting in identifying weaknesses
in protocol and procedures are
immediately addressed
Reduces the overall risk exposure

In-service and training programs should be
provided through the ongoing monitoring,
tracking, and trending of events.

Excellent IT Infrastructure
Ensure patches are up to date
Cyber training and awareness for all
staff
Control access to protected health
Information
Where possible multi-factor
authentication and implement
encryption
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Institutions need to constantly manage and
monitor:



PROCESS RISK
Inefficiencies need to be addressed and a
top aim/priority of risk management
is the analysis of administrative and clinical
operations.
Surgical delays and inadequate triage
protocols are likely to lead to increased
costs, delays in theatre time, and adverse
events.
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Waiting times in the emergency
department
Inappropriate triage processes that
may lead to misdiagnosis or delayed
diagnosis
Implementation of clear procedures
regarding clinical records including
completion of records and storage
protocols as per legislation
Protocols need to be adopted to
prevent pre/ post-surgery adverse
outcomes
Consistent assessment and audits
provide a perspective on how specific
policies and procedures have helped to
eliminate risks – or not

KEY TAKEAWAYS
Risk Management in health care means the difference between life and death.
It is important to apply and implement practices that identify risk factors and apply proactive
procedures to address those risks.
Hospitals should consider em ploying a risk manager that can support the hospital manager
and nursing manager.
Implementation of a health risk management strategy can reduce patient health risks as
well as financial and liability risks, improve transparency, accountability, communication, and
incident management.
Incident Reporting needs to be meaningful and analysis should be undertaken to implement
improvement in clinical and operational areas.
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CLOSING THOUGHTS
We need to create a sustainable market for
Medical Practitioners and Institutions to have
cover in instances of negligence, and this requires
an approach from us, Insurer, and you our broker
in educating clients about key risk management
practices that they need to adopt.
Tomm Hellmich states that The Medical Culture
needs to move away from the ABCs ACCUSE,
BLAME, and CRITICISE. Instead, a safety culture
of blameless reporting, successful systems,
knowledge, respect, confidentiality, and trust is
rising in its place.
At the heart of all policies is our client.
The practice of medicine is a service to humanity
by providing due care, sincerity, efficiency, and
professional skill, iTOO provides peace of mind
for the practitioner or institution enabling our
clients to focus on the practice of medicine.
Consider limits of Indemnity purchased, factor
in increased legal costs, and costs of medical
procedures as medical inflation is constantly
increasing.
Notify of all potential claims and/or circumstances
or regulatory body complaints at the earliest
opportunity to ensure that we can effectively
manage and assess the claim.
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We need to create a sustainable
market for Medical Practitioners
and Institutions to have cover
in instances of negligence.

At the heart of all
policies is our client.

The practice of medicine
is a service to humanity.

Consider Limits
of Indemnity.

Notify of all potential claims
and/or circumstances at the
earliest opportunity.

Contact us or more assistance
or visit: www.itoo.co.za
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Should you have any queries
please contact iTOO on +27 (0)11 351 5000
or visit www.itoo.co.za for more information.
www.itoo.co.za
iTOO Special Risks (Pty) Ltd (Reg. No: 2016/281463/07) is an
authorised Financial Services Provider (FSP No. 47230)Underwritten
by The Hollard Insurance Company Limited (Reg. No. 1952/003004/06),
a Licensed Non-Life Insurer and an authorised Financial Services Provider.
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