
 

 

 

 
 

 

 

 

Introducing “BankSafe”  
 

A Complete Solution for protection Lenders from Legal and Vicarious Liability associated with 
Pollution caused by Lenders.  

 

The Need for this Product 

Itoo Environmental has confirmed a need with large corporate banks in South Africa for EIL cover arising against 
the Bank for either of the following scenarios: 

1. Legal Liability:  
a. The Bank has exercised security over fixed property as collateral on a defaulting borrower, and 

that this property was found to be excessively contamination, and that, in order to obtain full 
market price for the asset prior to disposal to recoup loan book exposure, such contamination 
had to be remediated, OR 

b. The Bank secures equity in the borrower in the event of default and is therefore directly exposed 
to any liabilities accruing to the borrower in a post-default scenario, OR 

2. Vicarious Liability: The Bank has been attached to any legal action as a beneficial party (for example, S19 
of National Water Act deems anyone who “benefited from any act which caused pollution” to be jointly 
and severally liable. According to senior counsel opinion secured by J Brice, banks and financiers are 
therefore exposed to legal liability for clean-up in terms of SA legislation).  

 

This is not a financial risk product. We are not underwriting the credit worthiness of the loan book. Rather, we 
understand that when a company is under financial duress and is at risk of default, it will reduce non-essential 
costs, such as maintenance, health and safety and environmental controls. This will increase the risk of 
environmental exposure to the Bank upon default.  

South Africa’s ailing economy is, we believe, a major driver to increase Bank’s awareness of this risk. That said, SA 
Banks have a very low default rate, largely off the back of very robust risk assessment criteria.  

Each Bank runs its own in-house environmental risk division and conducts due diligences on assets according to in-
house risk criteria. The number of staff in these divisions range from 2 to 10 persons, all qualified environmental 
professionals, and external consultants are regularly used for phase 1 and 2 due diligences. Each Bank in SA is a 
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signatory to Equator Principles, which require adherence to IFC Performance Standards for Environmental and 
Social Due Diligence1, in particular IFC Performance Standard 3 (Pollution Prevention).  

The following options generally exist for a bank to mitigate this risk: 

1. Retain on Balance Sheet: i.e. either self-insure through a captive (at money market interest rates) or incur 
liability costs.  

2. Risk Transfer (i.e. insurance): 
a. Bank Level Insurance: To take out a group policy at Bank level for risky borrowers (i.e. higher-risk 

projects or assets as defined in terms of the banks internal risk assessment processes) 
b. Borrower Level: To require each borrower, who is classified as risky by the banks processes, to 

take out an EIL policy, the cost being borne by the Borrower, as a pre-condition to credit 
approval.  
 

The challenge with (2)(b) is that competing banks may not require the same cover and hence the Borrower shall 
merely take their business elsewhere to avoid these costs. Even if the borrower did agree to procure their own EIL 
cover, the banks would want to ensure that the limits and cover is adequate, especially considering that most 
borrowers and brokers lack the insurance and environmental expertise to design an appropriate insurance 
program. 

Furthermore, most Borrowers hold a GL policy which covers “sudden and accidental pollution”, and not covering 
gradual and pre-existing pollution conditions. In addition, this liability risk is entirely separate to the financial 
provisions for closure which is aimed primarily at financing on-site, 1st party liabilities. Please note all Banks in SA 
have excluded funding of new coal projects, and all major global reinsurers have a moratorium on thermal coal.  
Itoo is in the process of negotiating a mining treaty to cover coal. Please also note our current treaty does cover 
non-political rioting and looting which lead to pollution, with permission from SASRIA.  

For these reasons, the Banks recognise that it is preferable for them to internalise these costs and procure a 
comprehensive pollution liability policy to protect their balance sheets.  

 

Our Solution 

Itoo has designed an EIL Umbrella Policy at Bank Level (i.e. BankSafe) which acts to: 

 Ramp up or down the Limit of Liability as the risk-adjusted loan book moves. As this is an Annual Claims-
Made Policy, the premium can be adjusted at renewal; 

 Provide the full suite of policies provided by Itoo Environmental (i.e. fixed facilities, pipelines, GIT, gradual, 
sudden & accidental, etc.) as described above; 

 Commit the Insurer to a fixed capacity of cover over a defined period, which is adjusted periodically 
depending on the activity of the underlying loan book; 

                                                           
1 In broad terms, IFC classifies projects and investee companies as follows: 

 Cat A = large, permanent impacts such as mines, infra, large scale agri, oil and gas, forestry, etc.  
 Cat B = more contained/reversible impacts such general industry, manufacturing, real estate, logistics, etc.  
 Cat C are generally services industries, retail, with little to no E&S impact.  
 Financial institutions are rated according to the classification of their book.  

Cat A projects usually require detailed impact assessments and management programs of the borrower, CAT B simpler action 
plans and Cat C no action.  

In our view, the market opportunity for Bank Safe lies not in the heavily monitored and assessed risks, i.e. Cat A, but in the large 
volume Cat B clients where high levels of monitoring and risk assessment are cost prohibitive to the Bank.  
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 Reward the Bank for imposing/requiring proactive and technically-sound risk assessment processes on 
their clients; 

 Review each of the key parameters in the costing, LoL and policy terms at key inflexion points, without 
hindering the Banks ability to be agile and responsive to the client’s needs.  

 

Conditions precedent for acceptance of a borrower’s asset to be included under Bank EIL Policy include the 
following, to be performed at Renewal by Itoo:  

1. Review the environmental risk systems, capabilities and processes of the Bank as part of its credit 
approval process; 

2. Perform annual reviews of which Borrower’s assets have been classified per Environmental Risk Category 
by Step (1); 

3. Perform due diligence on the risk assessments performed by (1) and conduct independent risk reviews on 
a sample of the loan book; 

4. The Bank or their Broker shall advise on the required LoL to be purchased; 
5. Based on (3) and (4), determine the premium for the next year. The revised annual premium thus 

becomes payable prior to inception.  
 

Additional mechanisms associated with Bank Level EIL Cover include the following, which will be captured in a new 
bespoke wording adapted from our existing SiteSafe wording (which is available upon request): 

1. Deductibles and limits shall be applicable per each and every claim, with deductibles ranging from R2m – 
R10m; 

2. Sub-limits associated with emergency response (R250,000 each and every) and bodily injury or public 
health claims (R10m each and every) shall apply; 

3. The sum of all individual claims shall be limited to the Annual Aggregate, which will be determined prior 
to acceptance of Policy.  

4. The Bank has 12 months from notification of a possible claim to submit a claim or 12 months from default 
of a borrower to discover pollution, failing which the asset falls off the register of insured assets and no 
subsequent claims may be registered against that asset; 

5. The Insurer reserves the right to audit the Banks Risk Assessment process, inspect Bank client sites and 
request client monitoring and performance data (to be agreed with Bank per sector and category of risk); 

6. The Client remains obliged to perform mitigation, monitoring and protection measures as required by the 
Bank’s DD/risk assessment; 

7. No automatic re-instatement per asset, unless with special acceptance.  

8. All other conditions in our Sitesafe and Trucksafe Policy wordings shall apply. A “universal” bank policy 
covering all possible sectors will be developed for this purpose.  

 

 

For further information please contact 

James Brice 

Head: Itoo Environmental | South Africa 

T:  +27 82 492 0625 | C:  +27 82 492 0625 
E:  jamesb@itoo.co.za  

 

W:  www.itoo.co.za | Tw: www.twitter.com/itooexpert 


